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AGREEMENT FOR GO! TRANSIT CAPITAL PROGRAM


THIS AGREEMENT FOR GO! TRANSIT CAPITAL PROGRAM (the “Agreement”), dated _____ __, 201_ (the “Effective Date”) is made by and between the State Road and Tollway Authority, a body corporate and politic and an instrumentality and public corporation of the State of Georgia (“SRTA”) and ____________  MERGEFIELD Borrower_Name (the "Recipient").  SRTA and Recipient may be referred to collectively as the “Parties” and individually as the “Party.”


WHEREAS, during the 2015 legislative session, the Georgia General Assembly allocated $75,000,000.00 in proceeds from the sale of General Obligation bonds to SRTA to fund various capital transit projects;


WHEREAS, SRTA developed the Go! Transit Capital Program to administer the funds (the “Program”);


WHEREAS, pursuant to the guidelines of the Program, Recipient submitted the Project for SRTA’s review;


WHEREAS, SRTA has agreed to award Recipient a specified amount of the funds, based on the details provided by Recipient in the application submitted to SRTA and pursuant to the terms and conditions in this Agreement; and


WHEREAS, Recipient represents to SRTA that Recipient is duly created and existing under the laws of the State of Georgia and has the authority to expend the monies described herein for the purposes set forth herein.


NOW THEREFORE, for and in consideration of the covenants and agreements contained herein and other valuable consideration, the receipt and adequacy of which are hereby acknowledged by both Parties, the Parties agree as follows:

1. DEFINITIONS.  Any capitalized terms used in this Agreement that are not defined herein shall have the meanings ascribed to them in Exhibit A. 

2. TERM. This Agreement shall begin on the Effective Date and shall continue until ______, 20__, unless the Agreement is terminated earlier as set forth in Section 16 of this Agreement or renewed by the Parties by written amendment (the “Term”).  
3. ACCEPTANCE. SRTA hereby makes and Recipient hereby accepts the payment of a specified amount of funds for the Project (“Award”) in the Program Amount for the Intended Purpose upon the terms and conditions of this Agreement, the attachments hereto and documents referenced herein.  The Recipient agrees that the Program Amount (a) will be spent on Eligible Costs pursuant to the breakdown set forth in Exhibit B and pursuant to the terms of this Agreement and (b) will not be used for expenses already incurred or paid for by Recipient before the Effective Date, unless such expenses are expressly authorized in advance and in writing by SRTA.  If Recipient does not use the Program Amount pursuant to the breakdown set forth in Exhibit B, then Recipient shall advise SRTA immediately of such change.  Any revision to the breakdown of the Program Amount as set forth in Exhibit B must be agreed to by the Parties and evidenced by an amendment to this Agreement.  In the event a reallocation cannot be agreed to or a reallocation is not otherwise needed, then the Recipient’s authority to expend or contractually obligate the unencumbered Program Amount will expire upon notification to the Recipient by SRTA. If SRTA delivered the Program Amount to the Recipient, then that portion of the Program Amount that will not be reallocated must be repaid to SRTA no later than thirty (30) days after notification to the Recipient by SRTA.
4. PROJECT. Recipient seeks partial funding for the transit-related capital project listed in Exhibit B, attached hereto and incorporated herein (the “Project”).  The Project Scope is detailed in Exhibit B.  Recipient shall notify SRTA of any change to the Project Scope upon the earlier of (a) seven (7) Business Days after Recipient is aware of the circumstances requiring such change or (b) Recipient’s execution of documentation reflecting such change.  After evaluation of the change, SRTA shall advise the Recipient as expeditiously as possible if the change will result in a default of this Agreement pursuant to Section 15 (Event of Default)

4.1. Project Budget.  The Project Budget is set forth in Exhibit B.  Recipient has already obtained or otherwise received commitments for other funding for the Project (collectively, “Other Funding”), which Other Funding is more specifically set forth in the application and associated documentation completed by Recipient and furnished to SRTA prior to the Effective Date (collectively, “Application”), which  Application is incorporated herein by reference as Exhibit D.  Recipient must notify SRTA within 15 days of any changes to the Project Budget that may result in the reduction and/or elimination of some or all of the Other Funding or the Program Amount.
5. DEADLINES. 

5.1. Expend/Obligate Program Amount. Recipient must expend or contractually obligate the full amount of the Program Amount no later than the Expiration Date. On the Expiration Date, Recipient’s authority to expend or obligate contractually the unencumbered Program Amount will expire.  

5.2. Duty to Wrap Up. Recipient will manage the Project, retain a contractor to manage the Project, or contract with a Government Unit to manage the Project and impose terms in any related contracts so as to fulfill the Intended Purpose within six (6) months of the Expiration Date (“Wrap Up Date”). No later than thirty (30) days following the Wrap Up Date, Recipient must return to SRTA any unspent Program Amount, whether contractually obligated or not, unless SRTA consents, in its sole discretion, to a new deadline in writing.

6. ACCOUNTABILITY.
6.1. Accounting.  Recipient will account for the Program Amount in accordance with generally accepted governmental accounting standards. Recipient will also account for the Program Amount and keep track of the application of the Program Amount in such a way that Recipient’s receipt, deposit, budgeting, contractual commitment, expenditure and uses may be determined and confirmed chronologically by auditors at all times. In its contracts with vendors and other third parties for the expenditure of the Program Amount, Recipient will require its vendors and other third parties to account for the receipt and expenditures in accordance with generally accepted accounting principles.  All activity related to the Project should be recorded in Recipient’s Capital Projects Fund.  In addition, identifiers should also be used to track the activity of the Project separately from Recipient’s other projects.

6.2. Audit. Recipient will allow and cooperate with any audit or investigation of the GOTCP administration requested or undertaken by SRTA, the State Auditor or other officers of the State with power to conduct or request such audit or investigation. In its contracts with vendors and other third parties for the expenditure of Program Amount, Recipient will require such parties to allow and cooperate with such audits.  The requirements of this Paragraph 6.2 are in addition to those contained in Paragraphs 8.4 (Verification) and 8.5 (Disbursement of Program Amount).  

6.3. Records Retention. Recipient will maintain the records described in Paragraph 6.1 (Accounting) and all other documents produced as a result of this Agreement for the later of (a) the duration of Recipient’s use of the Project and (b) July 10, 2025.

6.4. Written Contracts. Any expenditure or obligation of the Program Amount by Recipient to a third party must be pursuant to a written contract.
6.5. Semi-Annual Project Status/Asset Condition Update.  Commencing six months after the Effective Date and continuing every six months thereafter through and until the expiration of this Agreement, the Recipient shall complete the Project Status/Asset Condition Update using the form attached as Exhibit E, and forward the same to:  Director of Marketing and Communications, SRTA, 47 Trinity Ave., 4th Floor, Atlanta, GA 30334.
7. MAINTENANCE AND OPERATION OF ASSET. Recipient shall comply with the terms of Exhibit C.
8. PAYMENT.  

8.1. Draw Request.  SRTA agrees to make disbursements of the Program Amount to the Recipient for Eligible Costs in accordance with this Section 8 and the Project Budget.  Recipient shall deliver to SRTA a draw request in the same form as is attached hereto as Exhibit F and incorporated herein (“Draw Request”) no later than 5:00 P.M. on the 20th day of each month subsequent to the month in which work was performed that will be paid for, in whole or in part with the Program Amount.  Supporting documentation, as is more detailed in Exhibit F, shall be submitted with each Draw Request. Each Draw Request must be signed by an authorized representative of the Recipient.  Recipient must also attach to each Draw Request a completed certification in the same form, as applicable, included in Exhibit G, and signed by the Project Engineer for those projects in which an engineer is used and the Project Manager for those projects in which an engineer is not needed (e.g., purchase of rolling stock).  

8.1.1. Late Submittals. Requests for reimbursement that are not received timely, or contain invoices over one hundred twenty (120) Days old, are subject to denial by SRTA.
8.2. Monthly Draws. The Recipient shall submit a Draw Request not more frequently than monthly.

8.3. Monitoring, Audits.  Upon request, the Recipient agrees to provide SRTA, SRTA’s designee, or any other official with jurisdiction, with any information SRTA, SRTA’s designee, or such other official with jurisdiction deems necessary to monitor the performance of this Agreement, and further agrees that the Program Amount shall be included in the next regularly scheduled audit or financial statement and all subsequent ones until such audits or statements account for all of the funds received by Recipient under this Agreement. The Recipient understands that any unresolved findings, whether based on an audit report, financial statement, or the final report, shall disqualify Recipient from receiving any grants or loans from SRTA (through the Georgia Transportation Infrastructure Bank) or further payments pursuant to this Agreement until such time as Recipient, in SRTA’s sole determination, satisfactorily resolves any issues.

8.4. Verification. SRTA or its designee shall have the right but not the obligation, to verify the contents of each Draw Request or Recipient’s compliance with this Agreement.  Verification can take the form of but shall not be limited to a site visit, inspection of supplies/assets delivered, or asking Recipient, its contractors, the Project Engineer, or the Project Manager questions concerning the Project or this Agreement.  Recipient agrees that it will cooperate with and assist SRTA in all ways reasonably necessary to allow SRTA to perform verification and respond to any of SRTA’s questions within seven (7) Business Days of SRTA’s request.  If SRTA cannot verify the contents of any Draw Request or verify that Recipient is complying with the terms of this Agreement, then SRTA will advise the Recipient of its findings.  The Recipient shall then have ten (10) Business Days in which to submit additional information or perform certain actions so that SRTA is able to verify compliance.  If SRTA is still unable to verify compliance as set forth above or if the Recipient did not furnish any additional information, then SRTA will disapprove the Draw Request and/or pursue its rights under Section 15 (Events of Default) and Section 16 (Remedies).  

8.5. Disbursement of Program Amount.  Provided all the conditions in Section 8 and Exhibit F have been met to SRTA’s satisfaction and, to the extent required, to the satisfaction of the Georgia State Financing and Investment Commission (“GSFIC”) and Recipient is not otherwise in breach of this Agreement, SRTA will approve disbursement within ten (10) Business Days of the later of verification, if any, undertaken by SRTA pursuant to Paragraph 8.4 (Verification) or SRTA’s receipt of a correct and complete Draw Request.  If a particular line item of work is being paid by Recipient on a lump sum basis, the amount due to the Recipient each month for such work will be determined by the percentage of that work completed, or task milestones or deliverables achieved.  Within twenty-one (21) Days from SRTA’s approval of a Draw Request and subsequent release of funds from GSFIC, SRTA will transfer payment as set forth above to the account designated by the Recipient.  Disbursement of all or a portion of the Program Amount shall not be interpreted as SRTA’s acceptance or agreement that the work was performed in compliance with this Agreement or with any other applicable law, rule, regulation or ordinance, regardless of whether SRTA performed monitoring/audits set forth in Paragraph 8.3 (Monitoring, Audits) or verification set forth in Paragraph 8.4 (Verification).

8.6. Source of Program Amount. SRTA’s commitment to make distribution of the Program Amount to the Recipient shall be a limited obligation of SRTA, to be funded solely from available moneys furnished to SRTA from GSFIC from funds received through the sale of State of Georgia General Obligation Bonds 2015B (Federally Taxable) the final maturity of which is on February 1, 2025 and from no other source of funds, including but not limited to other funds of SRTA, GSFIC or the State.
9. COMPLETION DATE.  Recipient anticipates that the Project will be completed by the Completion Date set forth in Exhibit B.  Recipient shall notify SRTA in writing of any changes to the Completion Date. 
10. WAIVER/INDEMNIFICATION.  

10.1. Waiver.  The Recipient expressly acknowledges that SRTA Parties in passing through the Program Amount to Recipient, have neither assumed nor undertaken any legal duties to the Recipient or to any third party.  The Recipient waives, releases, relinquishes, and discharges any and all claims or demands against SRTA Parties for any damages of any nature whatsoever that in any way relates to or arises out of this Agreement or the disbursement of the Program Amount hereunder, even if such claims or demands are made against the Recipient and even if SRTA Parties knew the existence of such claims.  Recipient further understands and agrees that monitoring, auditing and/or verification performed by SRTA pursuant to Paragraphs 8.3 (Monitoring, Audits) and 8.4 (Verification) is solely for SRTA’s use and shall not be interpreted or used by Recipient (i) as SRTA’s approval or acceptance of the work in compliance with this Agreement or in compliance with any applicable laws, rules, regulations and ordinances or (ii) for any other use.  Recipient further waives as against SRTA Parties all claims, liabilities, causes of action, fees, fines, expenses of any nature, including but not limited to reasonable attorneys’ or experts’ fees, and damages of any kind related in any way to such verification or certification.

10.2. Indemnification.  Recipient hereby agrees to indemnify, defend, protect, and save harmless SRTA Parties of and from any and all claims, demands, liabilities, loss, costs, or expenses for any loss or damage, fines, fees, and expenses, including but not limited to reasonable attorneys’ and experts’ fees, personal injury, including but not limited to death, and real and personal property damages caused by (a) any act or omission of Recipient, its agents, employees, contractors, subcontractors, suppliers, or others working at the direction of the Recipient or its contractor or any other person or entity working on Recipient’s behalf (collectively, “Recipient Parties”) or (b) the breach of this Agreement by Recipient.  This indemnification applies even if a tort or negligent act of SRTA Parties is partially responsible for the situation giving rise to the claim, but in such event this indemnification applies only to the extent of Recipient Parties’ act(s) or omission(s) giving rise to the claim.  If and to the extent such damage or loss as covered by this indemnification is covered by the State Tort Claims Fund or any other self-insurance funds maintained by the Department of Administrative Services of the State of Georgia (collectively, the “STC Fund”), the Recipient agrees to reimburse the STC Fund for any monies paid out by the STC Fund related to or arising out of this Agreement.

10.3. Limitation of Liability.  In no event shall SRTA Parties be liable for any incidental, consequential, special, exemplary or indirect damages, lost business profits, lost funding, lost use of any facilities, or lost taxes, arising out of this Agreement.  Subject to the provisions in this Sections 10.1 and 10.2, any SRTA liability shall be a limited obligation of SRTA that in no event shall exceed the unused portion of the Program Amount; provided further that such amount may only be funded from available moneys in the State and Local Roadway Grant Account held by SRTA and from no other source of funds, including but not limited to other funds of SRTA, SRTA Parties or the State.  The Parties agree that funds held in the State and Local Roadway Grant Account are funded from the proceeds of the sale of General Obligation bonds and such funds as related to the Recipient may only be used to pay for the Intended Purpose and for no other purpose, including but not limited to any damages whatsoever incurred by Recipient.
11. CONFLICTS OF INTEREST.  The Recipient hereby attests that all of the officials of the Recipient have certified that they have not violated any applicable conflict of interest law under either state law (O.C.G.A. §§ 45-10-20 through 45-10-28 and O.C.G.A. §§ 36-67A-1 through 36-67A-4) or under any local ordinance, charter, rule or regulation and that they shall comply with the same throughout the Term of this Agreement.

12. LAWS.  The entirety of the Project shall be constructed in accordance with all applicable federal, State and local laws, rules, regulations and ordinances and as otherwise set forth in the Contract Documents.

12.1. Federal Transit Administration.  In addition to the requirement set forth above in this Section 12, Recipient specifically acknowledges that it will comply with all of the rules, regulations and requirements of FTA as those rules and regulations may be applicable to the Capital Project and this Agreement.
12.2. Georgia Environmental Protection Act.  To the extent applicable when real property is involved, Recipient shall comply with the terms of Exhibit I.

13. Enforceable and Legally Binding ActIONS. By entering into this Agreement, Recipient warrants and represents to have complied with all laws applicable to its participation in the Agreement and to make the Agreement binding, including proper meetings conducted (in compliance with open meeting law requirements and otherwise) and with proper entries into its minutes.  
14. WARRANTY.  Recipient represents and warrants to SRTA:
14.1. Contract Documents.  The Contract Documents, the consummation of the transactions therein contemplated, and the compliance with all of the provisions thereof are the valid, legal, binding, and enforceable obligations of the Recipient.  The officials of the Recipient executing the Contract Documents are fully authorized and empowered by all necessary and appropriate official action on the part of the governing body of the Recipient to execute the Contract Documents on behalf of the Recipient.  

14.2. Recipient Status.  The Recipient has been duly created and is validly existing according to all State and local laws, rules, regulations and ordinances.

14.3. No Defaults.  No event has occurred and no condition exists that would constitute an Event of Default as defined in Section 15 (Events of Default) or that, with the lapse of time or with the giving of notice or both, would become an Event of Default.  

14.4. Compliance with Law.  To the knowledge of the Recipient, after making due inquiry with respect thereto, the Recipient is not in violation of any laws, ordinances, or governmental rules or regulations to which it or the Project is subject and has not failed to obtain any licenses, permits, or other governmental authorizations (which are presently obtainable) necessary to the Project or to the conduct of its affairs, which violation or failure to obtain might materially and adversely affect the Project, and there have been no citations, notices, or orders of noncompliance related to the Project and issued to the Recipient under any such law, ordinance, rule, or regulation, except as disclosed in writing to SRTA.

14.5. Disclosure.  The representations of the Recipient contained in the Contract Documents and any certificate, document, written statement, or other instrument furnished by or on behalf of the Recipient to SRTA in connection with the transactions contemplated hereby, do not and will not contain any untrue statement of a material fact and do not and will not omit to state a material fact necessary to make the statements contained herein or therein not misleading.  There is no fact that the Recipient has not disclosed to SRTA in writing that materially and adversely affects or in the future may (so far as the Recipient can now reasonably foresee) materially and adversely affect the acquisition, construction, and installation of the Project or the ability of the Recipient to perform its obligations under the Contract Documents or any of the documents or transactions contemplated therein, which has not been set forth in writing to SRTA or in the documents and instruments furnished to SRTA by or on behalf of the Recipient prior to the Effective Date.

14.6. Project Compliance.  The Project complies or will comply with all applicable building and zoning, health, environmental, and safety ordinances and laws and all other applicable laws, rules, ordinances and regulations of any and all governmental and quasi-governmental authorities having jurisdiction over any portion of the Project. The Recipient shall also use the Project for its intended purpose as that purpose is set forth in the Application, unless SRTA agrees in writing in advance to allow Recipient to utilize the Project for another transit-related purpose.
14.7. Financial Statements.  The financial statements of the Recipient that have been provided to SRTA in connection with the Award present fairly the financial position of the Recipient as of the date thereof and the results of its operations and its cash flows for the period covered thereby, all in conformity with generally accepted accounting principles (subject to normal year-end adjustments in the case of interim statements).  Since the date of the most recent annual financial statements for the Recipient delivered to SRTA in connection with the Application and the Agreement, there has been no material adverse change in the Recipient’s financial condition, assets, management, control, operations, or prospects.

14.8. Application.  (i) All of the information contained in the Application was, as of the date the Application, and will remain, until the termination of this Agreement, complete, accurate and correct in every way, and (ii) the Recipient is not aware of any circumstances that may cause any information included in the Application to become incorrect or otherwise change the scope of the Project subsequent to the Effective Date.

14.9. Draw Request.  All of the information that will be included in each Draw Request pursuant to Paragraph 8.1 (Draw Request) and the certifications furnished to SRTA as required in Paragraph 8.1 (Draw Request), and all information included in each  Project Status/Asset Condition Update furnished pursuant to Section F will be true and correct in every way and form.

14.10. Property.  Unless the property is to be transferred to SRTA pursuant to the terms of Exhibit C, the property upon which the Project will be located is wholly owned by the Recipient and all easement and prescriptive rights needed for the Project have been obtained.

14.11. Reaffirmation. Each Draw Request by the Recipient pursuant to Section 8 (Payment) shall constitute a representation and warranty by the Recipient to SRTA that the foregoing statements are true and correct on and as of the Effective Date as well as on and as of the date of the Draw Request.

15. eVENTS OF dEFAULT. Each of the following shall constitute an Event of Default by Recipient:
15.1. Statutory Forfeiture. The failure to comply with the requirements of O.C.G.A. § 36-81-8.1.
15.2. Non-conforming Use. All or a portion of the Program Amount was or will be spent or contractually committed for purposes outside the Intended Purpose, for items that do not constitute Eligible Costs, or otherwise in violation of this Agreement.
15.3. Revised Project Scope.  There is a change in the Project Scope such that the revised Project Scope, if originally included in the Application, would have in SRTA’s opinion, resulted in the rejection of the Application.

15.4.  Revised Project Budget. A change in the Project Budget such that the revised budget, if originally included in the Application, would have in SRTA’s opinion, resulted in the rejection of the original application.
15.5. Breach of Representation or Warranty.  Any representation or warranty made by the Recipient in the Agreement that is false or misleading in any material respect.
15.6. Lease. The failure to comply with the terms of the Lease Agreement.
15.7. Additional Breach. Any default by the Recipient in the performance or observance of any term, condition or provision contained in the Agreement and not referred to in Paragraphs 15.1. through 15.6. above, which default shall continue for thirty (30) Business Days after SRTA gives the Recipient written notice thereof.  

16. Remedies. If one or more Events of Default should occur, then SRTA may declare the Recipient to be in default under this Agreement, and immediately exercise any of the following remedies, which are cumulative of one another and of all other remedies at law or in equity that SRTA may have.
16.1. Non-conforming Use. Upon demand, Recipient must repay SRTA that portion of the Program Amount spent or contractually committed for purposes outside the Intended Purpose, for items or expenses that are not Eligible Costs or otherwise in violation of this Agreement no later than the end of the month following any such expenditure or contractual commitment.

16.2. Return of Program Amount.  Upon SRTA demand, Recipient must repay SRTA any and all portions of the Program Amount forwarded to the Recipient by SRTA.
16.3. Withholding of State Funds. If the Recipient fails to repay SRTA all or a portion of the Program Amount as required in the Agreement, then Recipient consents to allow the appropriate State officials to withhold all or a portion of the funds of the State and all funds administered by the State and its agencies, boards, and instrumentalities allotted or appropriated to Recipient and/or to the government under which Recipient operates and apply an amount of such withheld funds that is necessary to the payment of the amount due under this Agreement.  

16.4. Withholding of Other Funds for Unresolved Findings. SRTA may in its sole discretion withhold from Recipient any grants or loans (through the Georgia Transportation Infrastructure Bank) or other funds so long as any audit or report findings respecting the Award remain unresolved as determined by SRTA in its sole discretion or during any other time in which Recipient is not in compliance with this Agreement, as determined by SRTA in its sole discretion.

16.5. Other Remedies. Upon the occurrence of an Event of Default, SRTA, without notice or demand of any kind, may from time to time take whatever action at law or under the terms of the Agreement may appear necessary or desirable to collect the Program Amount and other amounts payable by the Recipient hereunder then due or thereafter to become due, or to enforce performance and observance of any obligation, agreement, or covenant of the Recipient under the Agreement, including but not limited to requiring the Recipient to increase its levy of taxes to the maximum rate allowed by law until such time as all amounts due SRTA under this Agreement have been fully paid.

16.6. Interest. Any Program Amount required to be returned to SRTA must be returned with interest at the rate of 1½% per month or the highest rate allowed by law, whichever is lower, running from the date of SRTA’s request to Recipient to return all or a portion of the Program Amount until the date SRTA receives the requested Program Amount. 
16.7. Termination of Award. Upon the occurrence of an Event of Default, SRTA may, in its discretion, by written notice to the Recipient, terminate its remaining commitment (if any) hereunder to make any further advances of the Program Amount, whereupon any such commitment shall terminate immediately.

16.8. Reservation of Rights.  Nothing in this Agreement shall be deemed to (1) be a waiver by SRTA of any statutory protection afforded to it, or (2) limit the right of SRTA (i) to exercise self-help remedies including but not limited to set off, or (ii) to obtain from a court provisional or ancillary relief such as injunctive relief.  Neither the exercise of self-help remedies nor the institution or maintenance of an action for provisional or ancillary remedies shall constitute a waiver of the right of SRTA to litigate the merits of the controversy or claim occasioning resolve to such remedies.

16.9. Ante Litem Notices. No ante litem notice, including but not limited to O.C.G.A. § 36-11-1, will apply to claims for repayment of the Program Amount or to any other claim, action or proceeding under or respecting this Agreement. To the extent that O.C.G.A. § 36-11-1 or other requirement of ante litem notice might apply, Recipient waives its application.

16.10. Recipient Responsible for SRTA’s Expenses.  All sums advanced and expenses incurred in connection with the foregoing, including, but not limited to, reasonable attorneys’ fees incidental to the enforcement by SRTA of any term of the Agreement shall be an indebtedness of the Recipient, evidenced by this Agreement.

17. SPECIAL CONDITIONS.  Any special conditions applicable to this Agreement are set forth in Exhibit H, which is attached hereto and incorporated herein.

18. SIGNS.  SRTA shall have the right to erect one or more signs on the Project publicizing its financing of the Project.  The content and location of the signs shall be in SRTA’s sole discretion provided that the signs shall not violate any local or state law regarding the size, content and location of the signs, and further provided that the location of the signs does not reasonably interfere with the construction of the Project.  The signs shall remain posted on the Project until the completion of the Project in its entirety.  If Recipient erects signage on or about the Project, on which Recipient’s name or logo is to be placed, Recipient will also place SRTA’s logo on such signage. Recipient will coordinate all aspects of signage with SRTA’s Director of Marketing and Communication prior to ordering any such signs.

19. FULL FAITH And credit.  To the extent permitted by law, the obligations and debt incurred by Recipient under this Agreement shall be backed by the full faith, credit and taxing power of the Recipient.
20. Exhibits.  The following Exhibit is incorporated by reference into and made a part of this Agreement: 
Exhibit D- Application
The following Exhibits are attached hereto and incorporated into the Agreement:
Exhibit A- Definitions

Exhibit B- Project Information 

Exhibit C- Additional Recipient Responsibilities 

Exhibit E - Semi-Annual Project Status/Asset Condition Update

Exhibit F- Draw Request

Exhibit G- Certification

Exhibit H- Special Provisions

Exhibit I- Georgia Environmental Protection Act

21. Miscellaneous Provisions.

21.1. Parties Bound.  This Agreement will bind the respective heirs, executors, administrators, legal representatives, successors, and assigns of each Party.

21.2. Time of the Essence.  Time is of the essence for this Agreement.  However, neither Party shall be liable to the other Party for any delay or failure of performance due to Force Majeure events.  

21.3. Governing Law and Venue.  This Agreement shall be governed by Georgia law without regard to its conflict of laws rules.  Venue shall be exclusively in the Superior Court of Fulton County, Georgia and the Parties consent to venue and jurisdiction in such court to the fullest extent permitted by law for any and all claims related to this Agreement.

21.4. Assignment.  Recipient may not assign all or part of this Agreement to a third party without the prior written permission of SRTA, which may be granted or refused at the sole discretion of SRTA.  Any assignment made in violation of this paragraph is hereby declared null and void.

21.5. Notices. All notices, notifications, requests, approvals, or other communications (excluding invoices) required by or otherwise related to the Agreement shall be in writing and transmitted via hand delivery, overnight courier, or certified mail (return receipt requested), to the Parties at the respective addresses set forth below. Notices may also be sent by email or facsimile transmission provided that the recipient acknowledges receipt of the notice, notification, request, approval, or other communication, as applicable.  Notices shall be deemed received when actually received in the office of the addressee (or by the addressee if personally delivered) or when delivery is refused, as shown on the receipt of the USPS, private carrier or other person making the delivery.  Notwithstanding the foregoing, notices sent by facsimile after 4:00 p.m. (local Atlanta time) and all other notices received after 5:00 p.m. (local Atlanta time) shall be deemed received on the first Business Day following delivery (that is, in order for a fax to be deemed received on the same day, at least the first page of the fax must have been received before 4:00 p.m. (local Atlanta time)).  
State Road and Tollway Authority



________



c/o GO Transit Capital Coordinator



________
47 Trinity Avenue, 4th Floor




________
Atlanta, Georgia 30334






Phone: (404) 893-6100






Fax: (404) 893-6144







Email: gotransit@georgiatolls.com


21.6. Taxes. The Recipient will pay all taxes lawfully imposed upon it that may arise with respect to this Agreement.  

21.7. Remedies Cumulative.  The rights and remedies of SRTA under this Agreement are cumulative of one another and with those otherwise provided by law or in equity.

21.8. Waiver and Severability.  The waiver by SRTA of a breach of any provision of this Agreement shall not be deemed to be a waiver of such provision on any subsequent breach of the same or any other provision of this Agreement.  Any such waiver must be in writing in order to be effective, and no such waiver shall establish a course of performance between the Parties contradictory to the terms hereof. All provisions of this Agreement are severable, and the unenforceability or invalidity of any of the provisions will not affect the validity or enforceability of the remaining provisions.  The remaining provisions will be construed so as to carry out the full intention of the Parties.

21.9. No Third Party Beneficiaries. Nothing contained herein shall be construed as conferring upon or giving to any person, other than the Parties hereto, any rights or benefits by reason of this Agreement.

21.10. Recitals. The recitals set forth in the beginning of this Agreement are true and correct and are hereby incorporated into this Agreement.

21.11. Interpretation. Words importing the singular number shall include the plural number and vice versa unless the context shall otherwise require.  Unless the context shall otherwise require, references to any Person or Party shall be deemed to include such Person’s or Party’s successors and permitted assigns.  The headings or titles of this Agreement, its sections and exhibits are for convenience of reference only and shall not define or limit its provisions.  Unless the context shall otherwise require, all references to any resolution, contract, agreement, lease or other document shall be deemed to include any amendments or supplements to, or modifications or restatements or replacements of, such documents that are approved from time-to-time in accordance with the terms thereof.

21.12. Counterparts.  The Parties may execute this Agreement in counterparts.

21.13. Negotiated Agreement.  In the event this Agreement must be interpreted by a court of competent jurisdiction pursuant to Paragraph 21.3 (Governing Law and Venue), the Parties expressly agree that this is a negotiated Agreement that will not be construed against one Party over the other Party because such Party drafted the Agreement.

21.14. Survival.  Sections 3 (Award and Acceptance), 6 (Accountability), 7 (Maintenance and Operation of Asset), 8 (Payment), 10 (Waiver/Indemnification), 12 (Laws), 14 (Warranty), 15 (Events of Default), 16 (Remedies), 17 (Special Conditions), 19 (Full Faith and Credit), and 21 (Miscellaneous Provisions) shall survive the expiration or termination for whatever reason of this Agreement.

21.15. Entire Agreement. This Agreement contains the entire agreement between the Parties with respect to its subject matter and supersedes all other prior and contemporaneous contracts and understandings between the Parties, whether oral or written.  SRTA shall not be bound by any terms and conditions included in any packaging, invoice, catalog, brochure, technical data sheet, or other document furnished by the Recipient to SRTA that attempts to impose any condition in variance with or in addition to the terms and conditions contained herein.  All such terms and conditions are hereby declared null and void.  No amendment to this Agreement shall be valid unless made in writing and signed by both Parties.

IN WITNESS WHEREOF, the Parties have signed, sealed and executed this Agreement as of the Effective Date.

Recipient

(SEAL)


State Road and Tollway Authority    

By: ________________________________
By: ___________________________________

      Name




       Christopher S. Tomlinson, Executive Director 
                                     

      Title

Attest: ______________________________ 
Attest: _________________________________





Approved as to form:

Recipient’s Attorney


_____________________________ 

_______________, Esquire


EXHIBIT A

Definitions

“Agreement” means this GO Transit Capital Program Agreement.

“Business Day” means Monday through Friday excluding State recognized holidays.

“Completion Date” means the Project Completion Date as that date is specified in Exhibit B.
“Days” means calendar days unless otherwise specified in this Agreement.

“Draw Request” means the form attached as Exhibit F.

“Effective Date” means the date set forth in the Preamble of this Agreement.

“Eligible Costs” means capital costs used for the acquisition of a long-term asset that will be used for ten years or longer and which asset is permanent or of non-depletable/disposable nature. In addition, expenditures that add to the value or useful life of a capital asset may be considered a capital cost. Expenditures made for the design, construction, or otherwise to equip a capital project are considered to be capital costs. Examples of capital costs include:

· Acquisition of land;

· Construction of new buildings, or renovation of existing buildings; 

· Purchase of major equipment that is a tangible resource of a long-term nature used in an operation or activity;

· Purchase of permanently attached fixtures or machinery that cannot be removed without impairing the building;

· Payments for professional services such as contracts for engineering and architectural services; and

· Construction of parking lots.

Operational expenditures are not Eligible Costs. Operational expenditures are items used in an agency’s continuing, day-to-day business, including but not limited to personal services of agency employees and supplies and materials ordinarily needed to operate an agency. 

“Event of Default” has the meaning assigned to it in Section 15.

“Expiration Date” means the fifth (5th) anniversary of the Effective Date. 
“Force Majeure” means any cause beyond the control of either Party, including but not limited to:  (i) a tornado, flood or unusual weather occurrence, landslide, earthquake, fire or other casualty, strike or labor disturbance, freight embargo, act of a public enemy, explosion, war, blockade, terrorist act, insurrection, riot, general arrest or restraint of government and people, civil disturbance or similar occurrence, or sabotage; or act of God provided that the Recipient shall not be required to settle any strike or labor disturbance in which it may be involved or (ii) the order or judgment of any federal, state or local court, administrative agency or governmental officer or body, if it is not also the result of willful or negligent action or a lack of reasonable diligence of the Party claiming Force Majeure and such Party does not control the administrative agency or governmental officer or body; provided that the diligent contest in good faith of any such order or judgment shall not constitute or be construed as a willful or negligent action or a lack of reasonable diligence of the Party claiming Force Majeure.

“FTA” means the Federal Transit Administration.

“GO Bonds” means the State of Georgia General Obligation Bonds 2015B (Federally Taxable) the final maturity of which is on February 1, 2025.

“Government Unit” means a local, regional or state government or any public operator of transit, including combinations of two or more of these entities
“Program Amount” has the meaning assigned to it in Exhibit B.

“Application” means Exhibit D. 

“Contract Documents” means collectively this Agreement and the Application. 

“Intended Purpose” has the meaning assigned to it in Exhibit B. 

“GSFIC” means the Georgia State Financing and Investment Commission
The words “include”, “includes” and “including” shall be deemed to be followed by the phrase “without limitation.” 

“Lease Agreement” means the agreement between SRTA, as Lessor, and Recipient, as Lessee, of even date herewith, to grant or convey certain real/personal property as more specifically set forth in Attachment 4 to Exhibit C
“O.C.G.A” means the Official Code of Georgia Annotated.

“Operations and Maintenance” means the necessary ongoing service and preservation of a project after construction has been completed.

 “Project” means the project listed in Exhibit B. 

“Project Budget” means the estimated total cost of the Project as set forth in Exhibit B. 

“Project Scope” has the meaning assigned to it in Exhibit B. 

“Recipient” means the entity designated as the Recipient in the first introductory paragraph of this Agreement.
“SRTA” means the State Road and Tollway Authority.

“SRTA Parties” means the State, SRTA, GRTA, GSFIC, DOAS and their agents, employees, directors, officers, board, assigns, and designees.

“State” means the State of Georgia.

“Term” means the duration of the Agreement as set forth in Section 2 of this Agreement.
“Transit Facility” means any construction on real estate undertaken for the purpose of facilitating Recipient transit service including but not be limited to park and ride lots and transit stations.

“USPS” means the United States Postal Service. 

EXHIBIT B

PROJECT INFORMATION

	Project Name:
	

	Project Location:
	

	Project Scope:
	

	Program Amount:
	________________________Dollars and __ cents ($__________)



	Intended Purpose:
	

	Project Completion Date:
	

	Project Budget:    
	_______ Dollars and __ cents ($_______).




A breakdown of the Project Budget is as follows:

	Activity
	Total
	GO Transit Funds

	Concept/Feasibility
	$
	%

	Preliminary Engineering (PE)
	$
	%

	Right of Way (ROW)
	$
	%

	ROW Contingency (   %)
	$
	%

	Construction (CST)
	$
	%

	Construction Contingency (   %)
	$
	%

	Other Phases (e.g., bus purchases)
	
	

	Total Project Costs:
	$
	100 %


EXHIBIT C

Additional Recipient Responsibilities

1. Depending upon the type of Project pursued by Recipient, Recipient shall comply with the terms of Section 1.1, 1.2 or 1.3.
1.1 Acquisition of Vehicles and Capital Equipment. Recipient shall undertake and manage the contracts necessary to acquire, manage and maintain an appropriate state of repair the vehicles and capital equipment.  Recipient will comply with the scope of work as set forth in Exhibit B to this Agreement. The Parties shall also comply with the following:
1.1.1 
Recipient will be responsible for the procurement of the vehicles and capital equipment and will ensure compliance with the Recipient’s procurement regulations and, if applicable, with FTA regulations.

1.1.2 
All purchases will be titled exclusively to SRTA, without liens or encumbrances of any type.  Recipient shall complete and furnish, as applicable, a Bill of Sale in the form of Attachment 1 to this Exhibit C when Recipient completes a Draw Request for reimbursement.  SRTA will carry the vehicles and capital equipment in its accounting system.  SRTA will lease the vehicles and capital equipment to Recipient pursuant to the terms set forth in Attachment 4 to this Exhibit C. SRTA will carry the vehicles and capital equipment in its accounting system.  Effective on the date of acceptance Recipient will be responsible for the security, operation and maintenance, and management of the vehicles or capital equipment.  Recipient will maintain the vehicles or capital equipment in accordance with the manufacturer’s guidelines. SRTA will lease the asset(s) to Recipient pursuant to the terms set forth in Attachment 4 to this Exhibit C.
1.1.4
Recipient will be solely responsible for the operations, maintenance, management of all vehicles and capital equipment upon notification of acceptance to the vendor by Recipient.
1.1.5 
Recipient shall not dispose of any vehicles or capital equipment without SRTA’s written approval. Any such disposal and subsequent distribution of proceeds will be consistent with State regulations and applicable GO Bond financing documents.

1.1.6
Recipient will pay for and maintain liability and property insurance for the vehicles and capital equipment necessary to secure SRTA’s interest in the vehicles and capital equipment.   SRTA and Recipient shall be listed as additional named insureds on all policies covering vehicles and capital equipment.
1.1.7
For vehicles and capital equipment purchased with FTA funds, Recipient will include all required FTA clauses in the procurement documents and subsequent contracts.
1.2 Acquisition of Transit Facilities. Recipient shall undertake and manage the contracts necessary to acquire, construct, implement and manage certain Transit Facilities.  Recipient will comply with the scope of work as set forth in Exhibit B to this Agreement. The Parties shall also comply with the following:
1.2.1
Recipient will be responsible for the planning, environmental studies, design and engineering for each Transit Facility.  
1.2.2
At SRTA’s request but at Recipient’s expense, Recipient shall, with assistance from the State Properties Commission will acquire all real estate necessary for the Transit Facilities.     

1.2.3
SRTA will have a fee simple interest in the real property either by virtue of a General Warranty Deed in generally the same form as set forth in Attachment 2 to this Exhibit C or an Easement in Perpetuity in generally the same form as set forth in Attachment 3 to this Exhibit C. If the property is acquired in SRTA’s name then SRTA will lease the property to Recipient pursuant to the terms set forth in Attachment 4 to this Exhibit C.

1.2.4
Recipient will manage the construction of the Transit Facilities through its normal procurement and project management processes. For Transit Facilities constructed with FTA funds, Recipient will include all required FTA clauses in the procurement documents and subsequent construction contracts.

1.2.5
Recipient will be responsible for the operation, security, day-to-day maintenance, management and disposal of the Transit Facilities.

1.2.6
Recipient shall obtain SRTA’s permission prior to the disposal of all or a portion of the Transit Facility financed with GO Bond funds.
1.2.7
Recipient will be responsible for the long term maintenance of the Transit Facilities, including   pavement and structure repairs.

1.2.8
Recipient shall cause liability and property insurance to be provided for the Transit Facilities necessary to secure SRTA’s interest in the Transit Facilities.  SRTA and Recipient shall be listed as additional named insureds on all policies covering Transit Facilities financed with GO Bond funds.

1.3 Acquisition of Technology.  Recipient shall undertake and manage the contracts necessary to acquire, construct, implement and manage certain technology.  Recipient will comply with the scope of work as set forth in Exhibit B to this Agreement. The Parties shall also comply with the following:
1.3.1 
Recipient will be responsible for the procurement of the technology and will ensure compliance with the Recipient’s procurement regulations and, if applicable, with FTA regulations.

1.3.2 
Within three weeks of obtaining the proper licenses or purchase of technology, a list of the inventory will be provided to SRTA.

1.3.3
All purchases will be titled to SRTA, without liens or encumbrances o any type.  Recipient shall complete and furnish, as applicable, a Bill of Sale in the form of Attachment 1 to this Exhibit C when Recipient completes a Draw Request for reimbursement.  SRTA will carry the technology in its accounting system.  Effective on the date of acceptance Recipient will be responsible for the security, operation and maintenance, and management of the technology.  Recipient will maintain the technology in accordance with the manufacturer’s guidelines. SRTA will lease the system to Recipient pursuant to the terms set forth in Attachment 4 to this Exhibit C.
1.3.4
Recipient will be solely responsible for the operations, maintenance, management and disposal of all such technology upon notification of acceptance to the vendor by Recipient.
1.3.6 
Recipient shall not dispose of any technology without SRTA’s written approval. Any such disposal and subsequent distribution of proceeds will be consistent with State regulations and applicable GO Bond financing documents.

1.3.7
Recipient will pay for and maintain liability and property insurance for the technology necessary to secure SRTA’s interest in the technology.   SRTA and Recipient shall be listed as additional named insureds on all policies covering technology.
1.3.8
For technology purchased with FTA funds, Recipient will include all required FTA clauses in the procurement documents and subsequent contracts.
Attachment 1
To

Exhibit C

Bill of Sale
This Bill of Sale is made on this ______ day of 201__ by _________________ (“Seller”). Seller, in exchange for consideration of $_________, the receipt of which funds is acknowledged, hereby does grant, sell, transfer and deliver to the State Road and Tollway Authority,  a body corporate and politic and an instrumentality and public corporation of the State of Georgia (“SRTA”), the following vehicles or capital equipment: 

___________________________________

___________________________________

SRTA shall have full rights and title to the vehicles or capital equipment described above.

Seller hereby represents and warrants that it is the lawful owner of the vehicles or capital equipment and the vehicles and capital equipment are free and clear from all liens, claims and encumbrances of every type. Seller further represents and warrants that it has good right and title to sell the vehicles or capital equipment and will warrant, indemnify and defend the right against the claims and demands of all persons whether asserted against Seller or SRTA or the vehicles and capital equipment for a period of ten years from the date set forth above.

Name of Seller


(SEAL)

By:________________________________

Its:

Attachment 2

To

Exhibit C

General Warranty Deed

STATE OF GEORGIA
)

)
COUNTY OF _______________
)

THIS INDENTURE, Made the ______ day of __________________, in the year two thousand __________, between ______________________________ of _______, as party or parties of the first part, hereinafter called Grantor, and the State Road and Tollway Authority as party of the second part, hereinafter called Grantee (the words "Grantor" and "Grantee" to include their respective heirs, successors and assigns where the context requires or permits).

WlTNESSETH that: Grantor, for and in consideration of the sum of ____ DOLLARS ($__.00) AND OTHER VALUABLE CONSIDERATION in hand paid at and before the sealing and delivery of these presents, the receipt whereof is hereby acknowledged, has granted, bargained, sold, aliened, conveyed and confirmed, and by these presents does grant, bargain, sell, alien, convey and confirm unto the said Grantee,

TO HAVE AND TO HOLD the said tract or parcel of land, with all and singular the rights, members and appurtenances thereof, to the same being, belonging, or in anywise appertaining, to the only property use, benefit and behoof of the said Grantee forever in FEE SIMPLE.

AND THE SAID Grantor will warranty and forever defend the right and title to the above described property unto the said Grantee against the claims of all persons whomsoever.

IN WITNESS WHEREOF, the Grantor has signed and sealed this deed, the day and year above written.

	Signed, sealed and delivered in the presence of:
	
By ______________________________

	________________________
WITNESS
	

	________________________
NOTARY PUBLIC
	My commission expires: _____________

	(Affix Notary Seal)

Return to:
	


Attachment 3

To

Exhibit C












After Recording Return to:












_________________________












_________________________












_________________________

STATE OF GEORGIA,




COUNTY OF FULTON: 

           
EASEMENT
This NON-EXCLUSIVE EASEMENT, hereinafter referred to as "Easement," made this            day of 201_, by and between, party of the first part hereinafter referred to as "Grantor," and the party of the second part, hereinafter referred to as "Grantee" (the words "Grantor" and "Grantee" to include their successors and assigns where the context requires or permits).
W I T N E S S E T H  T H A T:

WHEREAS, Grantor is the sole and exclusive owner in fee simple of that certain real property having ____ acre, more or less, and lying and being in Land Lot ___, ____ District, ______ County, Georgia (hereinafter referred to as the “Property”)Yes IF  = "y*" ", said plat being incorporated herein and by this reference made a part hereof" "" 

 IF P<> "" "Yes IF  = "N*" " a copy of which is attached hereto, incorporated herein, and by this reference made a part hereof" "" 

 IF Yes = "n*" " a copy of which is attached hereto, incorporated herein, and by this reference made a part hereof" "" 
" "" 
; and

WHEREAS, the Grantee, desires to construct, operate, and maintain a __as more particularly described in Exhibit "A" attached hereto and incorporated herein and by this reference made a part hereof in, on, over, under, upon, across, or through a certain portion of the Property as more particularly described in Exhibit "B" attached hereto and incorporated herein and by this reference made a part hereof (hereinafter referred to as the "Easement Area") for the purpose of ingress and egress access to ____________; and
NOW, THEREFORE, Grantor, for and consideration of the sum of One Dollar and 00/100 ($1.00), the mutual benefit to the parties from the construction, operation, and maintenance of the driveway, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, does hereby bargain, sell, grant and convey unto Grantee, to the extent of Grantor's right, title and interest in and to the Easement Area, a perpetual easement to construct, install,  maintain,  repair,  replace,  inspect,  and  operate  the
in, on, over, under, upon, across, or through the Easement Area, together with the right of ingress and egress over the Easement Area and adjoining land of Granter as may be reasonably necessary to accomplish the aforesaid purposes, said ingress and egress to be  over  a route established by Granter and which may from time to time be changed by Granter, with Grantee being given reasonable written notice of any change, and upon the following terms and conditions:
1.
Grantee shall solely use the Easement Area for the purpose of ________. Grantee shall perform any of the above­ referenced purposes within the Easement Area in good workmanlike manner.
2.
Grantee shall have the right to remove or cause to be removed from the Easement Area only such trees, bushes, other natural growth, encroachments and obstructions as may be reasonably   necessary   for   the   proper   construction,   operation,   and   maintenance   of   the _________________.
3.
No title is conveyed herein by Granter to Grantee, and, except  as herein  specifically granted to Grantee, all rights and interest in and to the Easement Area are reserved in Granter, who may make any use of the Easement Area not inconsistent with or detrimental to the rights and interest herein granted and conveyed to Grantee.
4.
The rights and interest herein granted and conveyed to Grantee are to be used and enjoyed at the sole risk of Grantee.
5.
Grantee shall be permitted to assign this Easement, or any right or interest herein, without the prior written consent of Granter.
6.

Grantee shall comply with all applicable state and federal statutes in its use of the Easement Area and shall obtain all permits and make such reports to the appropriate government agencies as are necessary for its lawful use of the Easement Area.
7.
This instrument embodies the entire understanding of the parties and there are no further or other agreements or understandings, written or oral, in effect between the parties, related to the subject matter hereof. This Easement may be amended or modified only by an instrument of equal formality signed by both respective parties.
TO HAVE AND TO HOLD the said bargained premises, together with all and singular the rights, members and appurtenances thereof, to the same being, belonging or in anywise appertaining, to the only proper use, benefit and behoof of the Grantee, its successors and assigns, forever.
SIGNATURES COMMENCE ON FOLLOWING PAGE

IN WITNESS WHEREOF, Grantor, by and through its duly authorized officers, has signed, sealed and delivered this instrument under seal as of the day and year first set forth above.
Signed, sealed and delivered in the presence of:
GRANTOR 






(SEAL)
____________________________________________

By:
Title:

_________________________________________

Unofficial Witness

[image: image1]
Official Witness, Notary Public My Commission expires:
(Notary public seal affixed here)

GRANTEE
STATE ROAD AND TOLLWAY AUTHORITY

(SEAL)
____________________________________________

By:
Title:

_________________________________________

Unofficial Witness

[image: image2]
Official Witness, Notary Public My Commission expires:
(Notary public seal affixed here)

Exhibit A
Depiction of Ingress/Egress Easement
Attachment 4

To

Exhibit C

Lease Agreement

This Lease Agreement (“Lease”) is effective as of ____________, 2016 (“Lease Effective Date”) and is by and between the State Road and Tollway Authority, a body corporate and politic and an instrumentality and public corporation of the State of Georgia (“Lessor”) and _____, a __________ (“Lessee”).

WHEREAS, Lessor and Lessee entered into the Agreement for GO Transit Capital Program of even date herewith (the “Agreement”), wherein Lessor agreed to furnish the Award to Lessee based on certain terms and conditions; 
WHEREAS, as a condition to receiving the Award, Lessee agreed to sell to Lessor that certain real/personal property more specifically described in Attachment I to Lease Agreement (the “Property”), attached to this Lease Agreement and incorporated herein;
WHEREAS, the Lessor and Lessee desire to use the Program Amount to perform work on/to purchase the Property as more specifically set for in Exhibit B to the Agreement; 
WHEREAS, Lessee is required to meet certain obligations for the use and continued control of the Property; and
WHEREAS, Article IX, Section III, Paragraph I of the Constitution of the State of Georgia authorizes Intergovernmental Agreements for up to fifty (50) years for the provision of services or uses of property not otherwise prohibited by law.
NOW, THEREFORE, for and in consideration of One Dollar in hand paid by Lessee to Lessor and the foregoing promises and the mutual covenants and agreements contained in this Agreement, Lessor and Lessee agree as follows:
1. Definitions. Any capitalized terms used in this Lease that are not defined herein shall have the meanings ascribed to them in the Agreement.
2. THE PROJECT.
1.1 Project Description. The description of the Project (and the improvements to be made thereon) are as set forth in Exhibit B to the Agreement. The Project will be financed as set forth in the Agreement.  All improvements to the Property will be owned by Lessor and operated by Lessee.
1.2 Term and Termination.  Unless otherwise extended or shortened in writing by the Parties as provided herein, this Agreement shall expire on June 30, 20--. In no event shall this Lease, extend for more than fifty (50) years from the Effective Date of this Lease.  This Lease shall terminate upon 10 days written notice if Lessee fails to comply with the terms of the Agreement, this Lease or Lessee fails to use the Property as permitted in Section 1.3 below.
1.3 Permitted Uses. During the Term, Lessee may use the Property to ______________ (or for any other transit-related purpose as approved in writing and in advance by Lessor).
1.4 Disposition of Property. Lessee agree to cooperate with Lessor in the disposition of the Property at the end of this Lease. In the event that all or a portion of the Property is removed from service as a transit facility, this Lease shall terminate. Prior to removal of the Property from transit service, the Lessee agrees to seek and receive permission from Lessor and (if applicable, the Federal Transit Administration).
3. Lessee Responsibilities. Lessee will have the following responsibilities:
3.1 If applicable, obtaining land disturbance permits, traffic signal permits, construction permits, utility permits, utility agreements for facilities constructed within the utility easements, and any other requirements necessary to construct the Project;
3.2 Operate the security cameras, emergency call boxes, digital message signs and other customer information equipment used to monitor or otherwise secure the Property;
3.3 If applicable, provide increased watering and maintenance for newly installed landscaping; 
3.4 If applicable, provide routine grounds maintenance and cleaning including landscaping maintenance and trash removal;
3.5 Provide  day-to-day security;
3.6 Provide insurance as follows:
3.6.1 General. Lessee is responsible for insuring the Property and all other improvements located thereon against fire, theft and any and all other casualty and loss occurred during the Term.  Lessee is also responsible for insuring all of the contents and belongings on the Property against fire, theft and any and all other casualty and loss.  Security of the Property during the Term is completely and solely the responsibility of Lessee, and the Lessor will not be held liable due to theft or vandalism of the Property.  The Lessee shall procure the insurance coverages identified below at the Lessee’s expense and shall furnish Lessor an insurance certificate listing the Lessor as the certificate holder and an endorsement listing Lessor as an additional insured.  Evidence of insurance coverages shall be provided on the form acceptable to Lessor and the Georgia Office of the Insurance Commissioner.  The insurance certificate must provide the name and address of authorized agent, the name and address of the insureds, the name of insurance company(ies), the description of policies, policy number(s), policy period(s), limits of liability, the name and address of Lessor as certificate holder, the signature of authorized agent, and the telephone number of authorized agent.
3.6.2 Required Insurance Coverages.  The Lessee also agrees to purchase insurance and have the authorized agent state on the insurance certificate that the Lessee has purchased the following types of insurance coverages, consistent with the policies and requirements of O.C.G.A. §50‑21‑37.  The minimum required coverages and liability limits are as follows:

3.6.2.1 Workers' Compensation Insurance.  The Lessee agrees to provide at a minimum Workers' Compensation coverage in accordance with the statutory limits as established by State law.  
3.6.2.2 Employers' Liability Insurance.  The Lessee shall also maintain Employer's Liability Insurance Coverage with limits of at least:
Bodily injury by accident
$1,000,000 per occurrence
Bodily injury by disease
$1,000,000 each employee

3.6.2.3 Commercial General Liability Insurance.  The Lessee shall provide Commercial General Liability Insurance (1993 ISO Occurrence Form or equivalent) which shall include, but need not be limited to, coverage for personal injury and advertising liability, fire legal coverage and contractual liability.  The Commercial General Liability Insurance shall provide at minimum the following limits:

Coverage



Limit

1.  Personal Injury and Advertising
$1,000,000 per Occurrence

2.  Contractual



$1,000,000 per Occurrence

3.  Fire Legal



$1,000,000 per Occurrence

4.  General Aggregate


$2,000,000 per Property
3.6.2.4 Commercial Business Automobile Liability Insurance.  The Lessee shall provide Commercial Business Automobile Liability Insurance that shall include coverage for bodily injury and property damage arising from the operation of any owned, non-owned, or hired automobile.  The Commercial Business Automobile Liability Insurance Policy shall provide not less than $1,000,000 Combined Single Limits for each occurrence
3.6.2.5 Commercial Umbrella Liability Insurance.  The Lessee shall provide a Commercial Umbrella Liability Insurance to provide excess coverage above the Commercial General Liability, Commercial Business Automobile Liability and the Workers' Compensation and Employers' Liability to satisfy the minimum limits set forth herein.  The umbrella coverage shall follow form with the Umbrella limits required as follows:
$2,000,000 per Occurrence

$5,000,000 Aggregate

3.6.2.6 Insurance on Property.  Lessee shall at all times have in place insurance coverage covering improvements and fixed equipment against “all risks.”
3.6.3 Additional Requirements. The insurance policies provided in Section 3.6 shall (i) name as additional insureds the officers, members, and employees of Lessor and the State of Georgia but only with respect to claims that arise out of Lessee’s use of the property or its negligence in performing work, including completed operations, under this contract, but only for such claims for which the Georgia Tort Claims Act, O.C.G.A. § 50‑21‑20 et seq. is not the exclusive remedy, and (ii) be on an "occurrence” basis.

3.6.4 General.  One original certificate of insurance with all endorsements attached must be deposited with Lessor for each insurance policy required at least one week prior to the Event.  Unless otherwise expressly provided to the contrary, the obligation to insure as provided herein shall not terminate until the expiration or other termination of the Lease.  The Lessee is responsible for any delay resulting from the failure of his insurance carriers to furnish proof of proper coverage in the prescribed form.  Lessee is responsible for tracking insurance coverages for itself and its subcontractors, for ensuring that coverages remain in force throughout the duration of the Lease. 
3.7 Request SRTA written permission prior to any change in the usage of the Property or  the improvements located thereon or therein;
3.8 Properly maintain the Property according to (manufacturer’s guidelines or as required by FTA).
3.9 Complete and forward to Lessor a Semi-annual Asset Condition Report (the form of which is attached hereto as Attachment II to Lease Agreement and incorporated herein).
3.10 To the extent Lessee no longer has to submit a Semi-Annual Asset Condition Report as required under the Agreement, Lessee shall be required to submit the report under the conditions set forth in this Lease Agreement for the entire duration of the Lease. 
3.11 Upon Lessor’s request, allow Lessor onto the Property to inspect the Property to ensure Property is being maintained pursuant to the Lease requirements.
3.12 (FTA. The Lessee shall at all times comply with all applicable Federal Transit Administration (“FTA”) regulations, policies, procedures and directives, including without limitation those listed directly or by reference in the Master Agreement between the Lessee and FTA, as they may be amended or promulgated from time to time during the term of this Lease.)
4 lessor’s obligations.

4.1
Quiet Enjoyment. Subject to the terms and conditions herein, Lessee shall have the right to quiet enjoyment of the Property.
4.2
Covenant Not to Sell.  Provided Lessee satisfactorily complies with the terms and conditions of the Lease, Lessor shall not sell the Property during the Term.

5 GENERAL PROVISIONS.
5.1 Parties Bound. This Lease will bind the respective heirs, executors, administrators, legal representatives, successors, and assigns of each Party.

5.2 Time of the Essence. Time is of the essence for this Lease.  However, neither Party shall be liable to the other Party for any delay or failure of performance due to Force Majeure events.  
5.3 Governing Law and Venue.  This Lease shall be governed by Georgia law without regard to its conflict of laws rules.  Venue shall be exclusively in the Superior Court of Fulton County, Georgia and the Parties consent to venue and jurisdiction in such court to the fullest extent permitted by law for any and all claims related to this Lease.

5.4 Assignment. Recipient may not assign all or part of this Lease to a third party without the prior written permission of Lessor, which may be granted or refused at the sole discretion of Lessor.  Any assignment made in violation of this paragraph is hereby declared null and void.

5.5 Notices. All notices, notifications, requests, approvals, or other communications (excluding invoices) required by or otherwise related to the Agreement shall be in writing and transmitted via hand delivery, overnight courier, or certified mail (return receipt requested), to the Parties at the respective addresses set forth below. Notices may also be sent by email or facsimile transmission provided that the recipient acknowledges receipt of the notice, notification, request, approval, or other communication, as applicable.  Notices shall be deemed received when actually received in the office of the addressee (or by the addressee if personally delivered) or when delivery is refused, as shown on the receipt of the USPS, private carrier or other person making the delivery.  Notwithstanding the foregoing, notices sent by facsimile after 4:00 p.m. (local Atlanta time) and all other notices received after 5:00 p.m. (local Atlanta time) shall be deemed received on the first Business Day following delivery (that is, in order for a fax to be deemed received on the same day, at least the first page of the fax must have been received before 4:00 p.m. (local Atlanta time)).   

State Road and Tollway Authority



________



c/o GO Transit Capital Coordinator



________

47 Trinity Avenue, 4th Floor




________

Atlanta, Georgia 30334






Phone: (404) 893-6100






Fax: (404) 893-6144







Email: gotransit@georgiatolls.com
5.6 Taxes. The Recipient will pay all taxes lawfully imposed upon it that may arise with respect to this Lease.
5.7 Remedies Cumulative.   The rights and remedies of Lessor under this Lease are cumulative of one another and with those otherwise provided by law or in equity.
5.8 Waiver and Severability.    The waiver by Lessor of a breach of any provision of this Lease shall not be deemed to be a waiver of such provision on any subsequent breach of the same or any other provision of this Lease.  Any such waiver must be in writing in order to be effective, and no such waiver shall establish a course of performance between the Parties contradictory to the terms hereof. All provisions of this Lease are severable, and the unenforceability or invalidity of any of the provisions will not affect the validity or enforceability of the remaining provisions.  The remaining provisions will be construed so as to carry out the full intention of the Parties.
5.9 No Third Party Beneficiaries. Nothing contained herein shall be construed as conferring upon or giving to any person, other than the Parties hereto, any rights or benefits by reason of this Lease.
5.10 Recitals. The recitals set forth in the beginning of this Lease are true and correct and are hereby incorporated into this Lease.
5.11 Interpretation. Words importing the singular number shall include the plural number and vice versa unless the context shall otherwise require.  Unless the context shall otherwise require, references to any Person or Party shall be deemed to include such Person’s or Party’s successors and permitted assigns.  The headings or titles of this Lease, its sections and exhibits are for convenience of reference only and shall not define or limit its provisions.  Unless the context shall otherwise require, all references to any resolution, contract, agreement, lease or other document shall be deemed to include any amendments or supplements to, or modifications or restatements or replacements of, such documents that are approved from time-to-time in accordance with the terms thereof.
5.12 Counterparts.  The Parties may execute this Lease in counterparts.
5.13 Negotiated Agreement.  In the event this Lease must be interpreted by a court of competent jurisdiction pursuant to Section 5.9 of the Lease Agreement (Governing Law and Venue), the Parties expressly agree that this is a negotiated Lease that will not be construed against one Party over the other Party because such Party drafted the Lease.
5.14 Survival.   Sections 2, 3, 4 and 5 of the Lease Agreement shall survive the expiration or termination, for whatever reason, of this Lease.
5.15 Entire Agreement.  This Lease contains the entire agreement between the Parties with respect to its subject matter and supersedes all other prior and contemporaneous contracts and understandings between the Parties, whether oral or written.  Lessor shall not be bound by any terms and conditions included in any packaging, invoice, catalog, brochure, technical data sheet, or other document furnished by the Recipient to Lessor that attempts to impose any condition in variance with or in addition to the terms and conditions contained herein.  All such terms and conditions are hereby declared null and void.  No amendment to this Lease shall be valid unless made in writing and signed by both Parties.
5.16 Settlement of Disputes. In the event of any dispute whatsoever arising out of or relating to the Lease, the disputing Party must furnish a written notice to the other Party, setting forth in detail the dispute.  Such notice must be addressed to the other Party’s Project Manager.  Within five (5) Days after the receipt of the notice by the receiving Project Manager, the two Project Managers shall meet in Lessor’s offices to attempt to resolve the dispute.  If the Project Managers cannot resolve the dispute then, within seven (7) Days after the date of written notice by either Project Manager to the Executive Director of Lessor and the ________ of the Lessee, the Executive Director of Lessor and the _______ of Lessee shall meet in Lessor’s offices to attempt to resolve the dispute.  If the Executive Director of Lessor and the ____ of Lessee cannot resolve the dispute or otherwise agree to extend the time within which to attempt to resolve the dispute, then either Party may pursue those remedies as allowed under this Lease.
IN WITNESS WHEREOF, the Parties have signed, sealed and executed this Lease as of the Lease Effective Date.

Lessee

(SEAL)



State Road and Tollway Authority    

By: ________________________________
By: ___________________________________

      Name




       Christopher S. Tomlinson, Executive Director 
                                     

      Title

Witness: ______________________________ 
Witness: ________________________________





Approved as to form:

Lessee’s Attorney


_____________________________ 

_______________, Esquire

Attachment I
To

Lease Agreement

Legal Description of the Property

Attachment II
To

Lease Agreement 

Semi-Annual

Project Status/Asset Condition Update

DATE: ____/____/_____

RECIPIENT NAME:

NAME OF FUNDED PROJECT/ASSET:
AWARD DATE:




PROJECT COMPLETION DATE:


CURRENT PHASE OF PROJECT*: 


[image: image3.png]



PE
          
Acquisition

Construction

Operation

* For projects that do not require these phases (e.g., bus purchases, technology purchases, etc.) Recipient shall indicate all relevant project phases for completion below and indicate which phases the award will pay for.

IS THE PROJECT/ASSET STILL IN SERVICE?  
YES
           NO



PROJECT/ASSET CONDITION: 
EXCELLENT

GOOD

FAIR

POOR



REASON FOR PROJECT/ASSET CONDITION:  
EXHIBIT D

Application 

Recipient’s Application 

is incorporated herein by reference.

EXHIBIT E
Semi-Annual

Project Status/Asset Condition Update

DATE: ____/____/_____

RECIPIENT NAME:

NAME OF FUNDED PROJECT/ASSET:










          

AWARD DATE:




PROJECT COMPLETION DATE:


DATE PROJECT/ASSET REACHES MINIMUM 10 YEAR USEFUL LIFE:







CURRENT PHASE OF PROJECT*: 
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PE
          
Acquisition

Construction

Operation

* For projects that do not require these phases (e.g., bus purchases, technology purchases, etc.) Recipient shall indicate all relevant project phases for completion below and indicate which phases the award will pay for.


IS THE PROJECT/ASSET STILL IN SERVICE?  
YES
           NO



PROJECT/ASSET CONDITION: 

EXCELLENT

GOOD

FAIR

POOR



REASON FOR PROJECT/ASSET CONDITION:  
EXHIBIT F
 DRAW REQUEST


Form of Draw Request

Date

State Road and Tollway Authority

47 Trinity Avenue, Fourth Floor
Atlanta, Georgia 30334 

Re:  GO Transit Capital Program Agreement between the State Road and Tollway Authority (“SRTA”) and _____________ (“Recipient”), dated ____________, 201_ (“Agreement”)/ Draw Request No.:__*.
To: GO Transit Capital Program Project Coordinator
Pursuant to the above-referenced Agreement, the Recipient hereby requests disbursement in the amount of $___________ for Eligible Costs.  Capitalized terms not specifically defined in this Request shall be given the same meaning as ascribed to them in the Agreement.  

In connection with this Draw Request No.:__ the undersigned does hereby represent and certify the following:

1. The amounts previously disbursed under the Agreement aggregate $____________.

2. Time period covered by this Request is for work performed on the Project between ____________, 201_ and ______________, 201__.
3. The amounts hereby requested have been incurred by or on behalf of the Recipient for Eligible Costs on the Project that are capital expenditures and not operational expenditures.
4. The amount of this Request, together with all prior Requests, does not exceed the amount of the Award, and the amount of this Request together with the sum of all disbursements of the Award proceeds made and to be made will not exceed the Program Amount or the amount allocated for the applicable line item of the Budget as set forth in Exhibit B of the Agreement.

5. All amounts requisitioned hereunder are for Eligible Costs which have not been paid for or reimbursed by any previous disbursement from the Award proceeds.

6. Each obligation for which a disbursement is hereby requested is described in detail in Attachment 1 to Exhibit F attached hereto together with the name and address of the person, firm or corporation to whom payment is due.

7. The bills, invoices or statements of account for each obligation referenced in Attachment 1 to Exhibit F are attached.

8. Each obligation mentioned in Attachment 1 to Exhibit F has been properly incurred, is a proper charge under the Agreement, and has not been the basis of any previous disbursement.

9. The Project has proceeded, and is proceeding in a manner consistent with all plans, specifications, engineering reports and facilities plans previously submitted to SRTA and with good engineering practices.

10. The Recipient is in compliance with all of the terms and conditions of the Agreement and any and all other loan agreements, grant agreements or any other financing agreements that affect the Project (“Other Agreements”) and there does not currently exist an Event of Default under the Agreement or an event of default under the Other Agreements or any event which with the giving of notice or the passage of time or both would constitute such an Event of Default or event of default.

11. The undersigned is duly authorized to execute and deliver this requisition on behalf of the Recipient.

12. All items, units, quantities, prices of work and material shown on this reimbursement Draw Request are correct; all work has been performed and materials supplied in full accordance with the terms and conditions of this Agreement; the work has been accepted by ___________(insert Agency Name); and all invoices for which the ___________(insert Agency Name)is requesting payment herein have been paid.  The payment(s) herein requested is a proper expenditure of general obligation debt proceeds.

13. The undersigned acknowledges that if this request for reimbursement is not received in a timely manner or contains invoices over one hundred twenty (120) days old, it is subject to denial.
14. This draw request is for final reimbursement.  Therefore the undersigned certifies that the ___________(insert Agency Name) has found and determined that all accounts for labor, materials, and services for the construction of the project have been paid in full and there are no claims of any nature outstanding either liquidated or disputed.**

This _____________, 201_.

RECIPIENT NAME

By: _____________________________________

Name: ___________________________________

Title: ____________________________________

The Draw Request must be signed by the Chief Elected Official or by another officer or employee who has the written authority to execute on the Recipient’s behalf. 

*
For each Request, the Recipient will insert a new number in chronological order.  

**             Item 14 only to be included in the final draw.

Attachment 1

To

Exhibit F
Draw Request

Itemized Billing and Description of Work Performed or Capital Asset Purchased.

	Detailed Description of Item of Work Performed*
	Date(s) Performed
	Name and Address of Contractor   
	Total Amount Due** 
	Total Amount to be Paid from this Draw Request
	Status of Ongoing Work (i.e., % to completion of task/milestone)
	Phase of Work***

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


*A complete description of the work performed, capital assets purchased, or materials delivered shall include, at a minimum, an itemization of work performed, capital assets purchased, or materials delivered the identification of line item set forth in Exhibit B (Project Information) to the Agreement, the status of the on-going work included in the draw request (i.e., the percent to completion of task or milestone), notification if a deliverable or milestone has been completed, and a detailed account or description of the work performed, capital assets purchased or materials delivered during the time period to further or complete the task milestone or deliverable.

** Seeks the total amount due to this contractor for this item of work performed during the period covered by this draw request.
*** Seeks the line item, as set forth in the breakdown of the Project Budget in Exhibit B to the Agreement that the expense for which payment is requested falls under.

EXHIBIT G
Certification

A.:  If attached to a periodic payment - Engineer:

Engineer’s Letterhead

Date

Recipient:  _______________________________  (Must be the same name as in the Agreement)


Project Name: ____________________________ (Must be the same name as on Exhibit B to the Agreement)
Program Amount: ___________________________ (Must be the same amount as on Exhibit B to the Agreement)
_________________________ (name of Engineering Firm or name of Engineer if a government employee), is the Project Engineer for the above-referenced Project.  The undersigned hereby verifies that, based on personal knowledge and observation, the work set forth on the attached draw request (a) was performed according to the terms and conditions of the Agreement between the State Road and Tollway Authority and ______________(name of Recipient) and (b) complies with all applicable federal, state and local laws, rules, regulations and ordinances related to the above-mentioned Project.  

This certification is being given to and for the benefit of the State Road and Tollway Authority.

________________________ (name of Engineering Firm)

By: ______________________

Name: ___________________

Title:_____________________

B.  If attached to a request for final payment and construction is complete - Engineer:

Engineer’s Letterhead

Date

Recipient: _______________________________   (Must be the same name as in the Agreement)


Project Name: ____________________________ (Must be the same name as on Exhibit B to the Agreement)
Program Amount: ___________________________ (Must be the same amount as on Exhibit B to the Agreement)
_________________________(name of Engineering Firm or name of Engineer if a government employee), is the Project Engineer for the ________________(name of Project), located at _________________(location).  The undersigned hereby verifies that, based on personal knowledge and observation, the Project (a) was completed according to the terms and conditions of the Agreement between the State Road and Tollway Authority and ______________(name of Recipient) and (b) complies with all applicable federal, state and local laws, rules, regulations and ordinances related to the above-mentioned Project.  

This certification is being given to and for the benefit of the State Road and Tollway Authority.

________________________ (name of Engineering Firm)

By: ______________________

Name: ___________________

Title:_____________________
C.:  If attached to a periodic payment - Project Manager:

Letterhead

Date

Recipient:  _______________________________  (Must be the same name as in the Agreement)


Project Name: ____________________________ (Must be the same name as on Exhibit B to the Agreement)
Program Amount: ___________________________ (Must be the same amount as on Exhibit B to the Agreement)
_________________________ (name of Firm or name of Project Manager if a government employee), is the Project Manager for the above-referenced Project.  The undersigned hereby verifies that, based on personal knowledge and observation, the work set forth on the attached draw request (a) was performed according to the terms and conditions of the Agreement between the State Road and Tollway Authority and ______________(name of Recipient) and (b) complies with all applicable federal, state and local laws, rules, regulations and ordinances related to the above-mentioned Project.  

This certification is being given to and for the benefit of the State Road and Tollway Authority.

________________________ (name of Firm)

By: ______________________

Name: ___________________

Title:_____________________

D.  If attached to a request for final payment and construction is complete - Project Manager:

Letterhead

Date

Recipient: _______________________________   (Must be the same name as in the Agreement)


Project Name: ____________________________ (Must be the same name as on Exhibit B to the Agreement)
Program Amount: ___________________________ (Must be the same amount as on Exhibit B to the Agreement)
_________________________(name of Firm or name of Project Manager if a government employee), is the Project Manager for the ________________(name of Project), located at _________________(location).  The undersigned hereby verifies that, based on personal knowledge and observation, the Project (a) was completed according to the terms and conditions of the Agreement between the State Road and Tollway Authority and ______________(name of Recipient) and (b) complies with all applicable federal, state and local laws, rules, regulations and ordinances related to the above-mentioned Project.  

This certification is being given to and for the benefit of the State Road and Tollway Authority.

________________________ (name of Firm)

By: ______________________

Name: ___________________

Title:_____________________
EXHIBIT H
Special Conditions

EXHIBIT I
Georgia Environmental Protection Act

(O.C.G.A. §12-16-1, et seq.) (“GEPA”)

The Recipient may be required to comply with the provisions of GEPA. In determining whether the Recipient must comply with GEPA the Recipient should take into consideration many factors including the source of other funds (excluding SRTA GO Bond funds) that the Recipient will use to fund the Project and whether a government entity that would otherwise be subject to GEPA requirements will let or otherwise perform construction on the Project.  The Recipient should contact its legal counsel in order to determine whether Recipient must comply with the GEPA requirements as a result of the Award.
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