APPENDIX I

CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT

This Confidentiality and Non-disclosure Agreement (“Agreement”) is given by _________________, on behalf of itself, its, officers, employees, affiliates, subsidiaries, heirs and assigns (collectively “Vendor”) in favor of the State Road and Tollway Authority, a body corporate and politic and an instrumentality and public corporation of the State of Georgia (the “Authority”) and effective as of December __, 2010 (“Effective Date”). 
RECITALS

WHEREAS, Vendor would like to have the opportunity to furnish a proposal (“Vendor’s Proposal”) in response to the Authority’s Request for Proposals for Multiprotocol Reader RFP # 927-11-00002 and any addenda thereto and any documents referenced therein (collectively, the “RFP”);

WHEREAS, the RFP contains a security scheme unique to the transponders that the Authority plans to utilize on its toll facilities;

WHEREAS, the Vendor will need to review this security scheme in order to prepare Vendor’s Proposal;

WHEREAS, this security scheme is highly confidential and proprietary to the Authority and must remain confidential and proprietary to the Authority; and

WHEREAS, Vendor agrees that, except as permitted herein, it will maintain the strictest level of confidentiality of the Confidential Information (defined below) and not disclose the Confidential Information except as provided below. 

NOW THEREFORE, for and in consideration of Ten Dollars ($10.00), and other good and valuable consideration, the receipt and adequacy of which Vendor hereby acknowledges, Vendor agrees as follows:

AGREEMENT

1. RECITALS. The above recitals are true and correct and are hereby incorporated into this Agreement.

2. CONFIDENTAIL INFORMATION. Vendor’s obligations herein shall cover all of the information, contents, diagrams, schematics and otherwise that are contained in the document: Security Scheme Using TID and OID, Document ID: MSX-371-1TN V4, issued on October 30, 2009 and updated on August 13, 2010 (“Confidential Information”). 

3. LEVEL OF CONFIDENTIALITY.  Vendor shall use its best efforts to hold the Confidential Information in strictest confidence and will not disclose at any time, nor permit its officers or employees to disclose at any time (either during their respective employment by Vendor or thereafter), nor appropriate or use on its own behalf or on the behalf of others, any Confidential Information, without in each and every instance first obtaining the Authority’s written consent thereto.  Vendor shall restrict disclosure solely to those officers and/or employees of Vendor having a need to know and who have executed written confidentiality agreements with Vendor with provisions at least as restrictive as those expressed in this Agreement and which provisions clearly include the Confidential Information.  Vendor shall not discuss nor disclose Confidential Information to any third party, including but not limited to the Authority’s consultants, contractors or vendors unless allowed to do so in writing by the Authority.  The Vendor shall not make or permit to be made by its officers and employees, copies, abstracts or summaries of any Confidential Information, including, but not limited to pictures, plans, data, notes and reports embodying any Confidential Information, except as required to perform the Services under the Agreement(s).  Upon the Authority’s request, Vendor shall either return to the Authority or certify the destruction thereof, the Confidential Information and all such documents or other embodiments of any such Confidential Information.

4. USE RESTRICTION.  Vendor and its representatives shall use the Confidential Information solely for the purpose of preparing the Vendor’s Proposal and shall not in any way use the Confidential Information to the detriment of the Authority.  Any of Vendor’s agents, representatives and outside experts having a need to know the Confidential Information in order to assist Vendor in preparing Vendor’s Proposal will be required to sign a confidentiality agreement with the Authority, with respect to the Confidential Information, prior to Vendor disclosing any Confidential Information to any such party.
5. EXCLUSIONS.  Confidential Information shall not include (a) information which was known to Vendor prior to the time of disclosure by the Authority, provided Vendor was not otherwise under obligation of confidentiality at the time of such other disclosure; (b) information that is disclosed to Vendor by a third party without violation of any rights of the Authority or the rights of any third party; (c) information which was publicly available at the time of disclosure by the Authority; and (d) information which becomes publicly available through no fault of Vendor.  Vendor may disclose the Confidential Information if and to the extent that such disclosure is required by law or by court order, provided that Vendor provides the Authority a reasonable opportunity to review the disclosure before it is made and to interpose its own objection to the disclosure.
6. OWNERSHIP. The Confidential Information is and shall remain the sole property of the Authority or its contractors, as applicable.

7. REMEDIES.  Vendor shall indemnify, defend and hold harmless the Authority and its members, officers and employees from and against any claims, lawsuits, allegations, damages, loss, loss of profits, cost, or liability (including, but not limited to, reasonable  legal fees and the reasonable cost of defending against any claims, lawsuits, allegations, damages, loss, cost, or liability as well as incurred in enforcing this indemnity) resulting from any violation of this Agreement by Vendor or its officers, employees or agents, including, but not limited to, any unauthorized use or disclosure by Vendor or its officers, employees or agents of the Confidential Information.  In addition, because an award of money damages (whether pursuant to the foregoing or otherwise) would be inadequate for any breach of this Agreement by Vendor or its officers, employees or agents and any such breach would cause the Authority irreparable harm, Vendor agrees that, in the event of any breach or threatened breach of this Agreement by Vendor or its officers, employees or agents, the Authority will also be entitled, without the requirement of posting a bond or other security, to seek equitable relief, including injunctive relief (preliminary and final) and specific performance.  Such remedies will not be the exclusive remedies for any breach of this Agreement but will be in addition to all other rights and remedies available to the Authority at law or in equity.  The remedies specified herein are in addition to all other rights and remedies available to the Authority at law or in equity.

8. Length of confidentiality. Vendor’s confidentiality obligations herein shall extend for a period of ten (10) years after the date each disclosure of Confidential Information is first made.  However, if a court of competent jurisdiction determines that the maintenance of confidentiality for this period of time is not enforceable, then Vendor shall agree to maintain the confidentiality of the Confidential Information for the greatest amount of time as set forth in an applicable court order.  The provisions of this Section 9 shall survive the termination of this Agreement.
9. GOVERNING LAW.  This Agreement will be governed by the laws of the State of Georgia, without regard to its conflicts of laws principles.  Venue shall be exclusively in the Superior Court of Fulton County, Georgia.

10. AUTHORITY TO SIGN.  Vendor, and the signatory below for Vendor, represents that the person signing on behalf of Vendor has the authority and is duly authorized to do so.  The Authority, and the signatory below for the Authority, represents that the person signing on behalf of the Authority has the authority and is duly authorized to do so.
11. MISCELLANEOUS

A. The rights and obligations of the parties under this Agreement may not be sold, assigned or otherwise transferred.

B. It is understood that nothing herein shall be deemed to constitute, by implication or otherwise, the grant to a party of any license or other rights under any patent, patent application or other intellectual property right or interest of the other party. 

C. The terms, conditions and understanding set forth in this Agreement may be modified or waived only by a separate writing signed by the Parties.  Oral modifications are strictly prohibited.  The provisions of this paragraph may not be waived.

D. This Agreement contemplates the entire understanding between the parties concerning Confidential Information and all other agreements, oral or written, related thereto are merged herein.

E. The rights and remedies of the Parties are cumulative and not alternative.   Neither the failure nor any delay by a party in exercising any right, power, or privilege under this Agreement will operate as a waiver of such right, power, or privilege, and no single or partial exercise of any such right, power or privilege will preclude any other or further exercise of such right, power, or privilege or the exercise of any other right, power or privilege.

F. The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provisions of this Agreement, which shall remain in full force and effect.  If any of the covenants or provisions of this Agreement are determined to be unenforceable by reason of its extent, duration, scope or otherwise, the Parties agree that the court making such determination shall reduce such extent, duration, scope or otherwise and enforce them in their reduced form for all purposes contemplated by this Agreement.

G. This Agreement shall be binding on each party, its agents, officers, employees, heirs and assigns.
 
IN WITNESS WHEREOF, Vendor has signed, sealed and delivered the Agreement as of the Effective Date.

 Vendor



(Corporate Seal)

____________________________________

Name:_______________________________

Title:________________________________

Witness:

_____________________________________

Name: _______________________________
Title: ________________________________
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